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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
applicaticn, as the one may be against such order, to the appropriate authority in the
following way. '

TR TR FT GO SATAe:-

Revision application to Government of India:

(1) vald SR o AT, 1994 @i 9RT $Tad A JaqTg 7T ATHAT & 91 § TaI<h &1 i
ST-GMRT F TIAT g & Sqid Qe sided Tefie aie, W 9w, &< d=mem, asea R,
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A revision application lies to the Under Secretary, to the Govt. of India, Revision

~ Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F)  afs wrer & g 5 AT F T AT TR G § el A0SR ar s wa § a7 fwft
~ TSI & G SIUSTIT & AT S ST G A, AT {3t ST A1 sioeTe # =1 og, fefY sy
: HUSHIR § T AT i TTHAT 3 SR g% all

iz ) In case of any loss of goods where the loss occur in transit from a factory to a
oy 2
v'vaj:éhouse or to another factory or from one warehouse to another during the course
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- & of Iﬁlrocessmg of the goods in a warehouse or in storage whether in a factory or in a
* _.Warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M I o w1 G Y AT Ra % a1 (FTer 4T s @) Fata ST T g g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) SHfw IETET Fit ST o F S & g ST S Fiee wrer i TS § o) U Sewr s 59
OTRT Qo {72 & Harieh ong<h, e & g’ qika ar q97 W 47 o= § fOw afdfAaw (7 2) 1998
RT 109 gIRT (4%6 4T 1T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) FT ITed e (arfter) FMammest), 2001 % [Jaw 9 & siwiaq RN yu e o8 F o
gfaat #, ST smeer F wfa swaer T foates & O o & foxge-snesr & srfier smer i S-ar
gfEt ¥ wrer SR sraeT R ST ST S6F AT @ § # qed o ¥ siia aRr 35-3 §
RafRa & % s & g9 & °rer -6 =rer Y gfa o S =Ryl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS s F Ard gl 49 ¥ TE AT €93 AT 3T 7 glal S 200 /- HE Gar
ST ST STgl GAuThA Uah AT & SATaT gr ar 1000/~ 6 B ST v S
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, Frald SR oo Td AT H A1 =ARTieres<or & i arfie:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =0T IcITae oo i, 1944 $t g 35-0/35-3 F eiaeta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwET IR=EE § TqIC AGER F Sr@rar $U o, afielr F araw § fAr 4o, FET
ICUTE o Td qarse sdie =arariaer (Reee) 6 aftm &=iw Gifvsr, smuamme § 2nd g,
FEHTET Ha, FEaT, RREATR, SgHeETe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.




(3) AT 5 e § S T ST HT TGHIEL QAT § AT T Hel SAE & (oI hIE T YA STHH
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In case of the order covers a number of order-in-Original, fee for each O.1.O. -
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST s AT 1970 ToT GWiiEd & SgEl -1 % i MEiRd Y Iqu S
AT AT YA JATRATT FUET TITEHRT F AT § § T&F Bl T TR & 6.50 T 7 =Framer
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =T X Heifera Wl &l RE=ror s arer et 6t i oft e sefiar T ST § I €T
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) &Y o, FFA IUTET o T AT Srieitd =Arariaaeer (Reee) o wfd sty & Arer
¥ Fdeq0 T (Demand) TF &€ (Penalty) T 10% T& ST HAT ST g1 Gretifsh, Stfeemaw qd ST
10 ﬁfs’m %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FeEId SCUTE Yo ST AT 3 STavid, ST gRIT i od i qT (Duty Demanded)|
(1) €< (Section) 11D & Jga Meiia TR,
(2) TorT T SFe Hise Hi ML,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = SR 3 9Tar erdver STTAeReT 3 Wer STel Yo ST e AT que faied g qr /i fHg g
9o F 10% SR IR &0 7@l herer a0 fqemied 27 e 7€ % 10% ST IR 1 ST wehdl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

'M/s. Merubhai Arjanbhai Gohil, A-37 Purshottamnagar Society, Opposite Vraj Vihar,

Bopal, Ahmedabad-380058 (hereinafter referred to as 'the gppellant’) have filed the

present appeal against the Order-in-Original No. CGST-06/D-

VI/O&A/603/Merubhai/AM/2022-23 dated 17.02.2023, (in short "impugned order) passed

by the Assistant Commissioner, Central GST, Division-VI, Ahmedabad North (hereinafter

referred to as 'the adjudicating authority). The appellant were engaged in providing
taxable services but were not registered with the Service Tax Department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
during the period have shown gross receipt of Rs.20,236/-, reflected under the heads
“Sales / Gross Receipts from Services (Value from ITR)” of the Income Tax Act, 1961, on
which no tax was paid. Letters were, therefore, issued to the appellant to explain the
reasons for non-payment of tax and to provide certified documentary evidences for the
F.Y. 2015-16. The appellant neither provided any documents nor submitted any reply
justifying the non-payment of service tax on such receipts. The service tax liability was,
therefore, quantified considering the income of Rs.20,236/-, as taxable income and the
service tax liability of Rs.2,823/- for F.Y. 2015-16 was accordingly worked out.

Table-A
EY. Value as  per| Service tax rate | Service Tax liability
’ ITR
2015-16 Rs.20,236/- 14.5% Rs.2,823/-

2.1 A Show Cause Notice (SCN) dated 24.03.2021 was therefore, issued to the appellant
proposing recovery of service tax amount of Rs.2,823/- not paid on the value of income
received during the F.Y. 2015-16 along with interest under Section 73(1) and Section 75 of
the Finance Act, 1994, respectively. Imposition of penalties under Section 77(1) and Section
78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.42,697/- was confirmed alongwith interest on the taxable services provided
during the F.Y. 2015-16. However, the Service tax demand on taxable income of
Rs.7,14,165/- was dropped. Penalty of Rs.10,000/- under Section 77(1) & Penalty of
Rs.42,697/- under Section 78 of the F.A., 1994 was also imposed.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on the grounds elaborated below:-

> The Service Tax Officer had made addition of Rs. 10,20,236/-on account of Service
Tax turnover in the impugned order. The addition had been made because the
Service Turnover has exceed Rs. 10,00,000/- (i.e., Registration Limit for Service Tax
for the Year 2016-17). The Appellate has not taken Registration for Service Tax.

> The appellant is entitled to for threshold limit exemption of Rs. 10,00,000/- and
waive off of Interest and Penalty and pay the/ﬁaggh’ca\g'le\.lagf
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4. Personal hearing in the matter was granted to the appellant on 22.09.2023,
6.10.2023, 12.12.2023 and 03.01.2024. However, nobody appeared on behalf of the
appellant. Itherefore proceed to decide the case based on available records.

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority and the submissions made in the appeal memorandum. The
issue to be decided in the present case is as to whether the service tax demand of
Rs.42,697/- confirmed alongwith interest and penalties in the impugned order passed by
the adjudicating authority, in the facts and circumstances of the case, is legal and proper or
otherwise? The demand pertains to the period F.Y. 2015-16.

5.1 Itis observed that SCN dated 24.03.2021 was issued to the appellant on the taxable
value of Rs.20,236/- involving tax demand of Rs.2,823/-. The adjudicating authority held
that in the Profit & Loss Account submitted by the appellant they have shown income of
Rs.10,20,236/- which is pertaining to transportation income. He further observed that the
appellant is engaged in GTA service and therefore is eligible for granting 70% abatement in
terms of Notification N0.26/2012-ST dated 20.06.2012. Therefore, he upheld the tax
liability of Rs.42,697/- on the remaining 30% of the income (Rs.3,06,071/-).

5.2 From the facts, it is observed that the adjudicating authority has upheld the tax
liability of Rs.42,697/- which is beyond the demand proposed in the SCN. The demand
notice proposes demand of Rs.2823/- whereas the adjudicating authority has upheld the
demand of Rs.42,697/-. Since the appellant was not asked to show cause on the differential
demand of Rs. 39,874/-, I find that the adjudicating authority has travelled beyond the
scope of SCN. Any infirmity in the show cause notice cannot be bridged by the orders of
the adjudicating authority and such orders being beyond the facts contained in the show
cause notice are not sustainable. Therefore, I find that the differential demand of Rs.
39,874/- which was not part of the SCN is set-aside.

5.3 As regards, the demand of Rs2,823/- proposed in the SCN, it is observed that the
same was demanded on the taxable income of Rs.20,236/- shown in the ITR. The appellant
is a proprietor of M/s. Nagkrupa Pakers & Movers and have shown transportation income
of Rs.10,20,236/-. So, after considering the threshold limit exemption of Rs.10,00,000/-
granted by the adjudicating authority, the demand on the taxable income of Rs.20,236/-
shall be Rs.2934/-. Further, I find that the appellant has not produced any documentary
evidence to establish their claim under any notification. Therefore, the appellant vide e-
mail dated 17.01.2024 was requested to submit the ITR , P&L Account for the F.Y. 2014-15
but the same was not provided. I, therefore, uphold the tax liability to Rs.2,823/-
considering the amount demanded in the SCN.

6. When the demand sustains there is no escape from interest, the same is therefore
recoverable with applicable rate of interest on the tax held sustainable in the para supra.

7 I find that the imposition of penalty under Section 78 is also justifiable as it provides
penalty for suppressing the value of taxable services. Hon'ble Supreme Court in case of

oIS
Union of India v/s Dharamendra Textile Processors reported”. rnstQOS (231) ELT. 3 (S.C)],
n@i\leaves no scope of

discretion for imposing lesser penalty. I find that tk%e a:ppe s Yenderlng a taxable

.'7 ]
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service but failed to assess their tax liability correctly with intent to evade the taxes. The
éppellant though was rendering the taxable service, did not obtain service tax registration.
This act thereby led to suppression of facts and such non-payment of service tax
undoubtedly brings out the willful mis-statement and fraud with intent to evade payment
of service tax. If any of the circumstances referred to in Section 73(1) are established, the
person liable to pay tax would also be liable to pay a penalty equal to the tax so
determined above.

8. As regards, the imposition of penalty under Section 77 (1) is concerned the
adjudicating authority held that the appellant has contravened the provisions of Section 69
by not taking registration and filing the statutory demand. Hence, I find that the penalty
under Section 77(1) imposed for contravention of service tax laws is sustainable. However,
considering the reduction in tax liability, I reduce the penalty of Rs.10,000/- imposed under
Section 77(1) to Rs.1000/-. '

9. In view of the above discussion & findings, I uphold the demand only to the extent
of Rs.2,823/- alongwith interest and penalties and set-aside the remaining demand as un-
sustainable. ’

srdflershal gTer oot i TS erfiet T FRaeRT s adiss & T srar 21
10. The appeal filed by the appellant stands disposed off in above terms.
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