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qt{qf%!WWftV-mtV&q+8THjqq mm{etq€!€qTtV + vfl WTf@lft+t+qzTq=TVTvq
qf&qrfFqtwftv vq©vftwrwq©r VBa vr mm & MTf%Rt mtv +f+qa§v6Tr {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vt%n%rlqftwr 3118@t:-

Revision application to Government of India:

(1) hfhr©qrqqqrvqqf$fhm,r994#tTrawaK+t+qvw TIT VPTaQ;qlttYqI,hwraO
w-Tra % vqq qTqq # #ah !qftwr qrtvq wgfh rif%, WtT VTFR, BT MTV, TrY@ ftvFr,
#gft+fqv, dt%rgb vm, +TqqPt, q{fRHt: rrooora#qFft RTf@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vflmv#t€rf++vwr&+qqqft §lfmI©T++f#a w€rrnvrwqqlWTtt nf%a
4';_\wFnN+w\wvrrN+vrv+qTtguvnt+,vrMwvmnvr W=NtqTiq€MqTngTtt

/e;;onlya uugl'll<+8vma xfM baur s{81

fE-!?' “#{? '*i?i in case of any Ioss of goods where the Ioss occur in transit from a factory to a
\a\ UP ,©q/ghouse or to another factory or from one warehouse to another during the course

(’ "%--F-;#%<drocessing of the goods in a warehouse or in storage whether in a factory or in a
-\_ .} .„pp#;rehouse.

\I

(v) Vna#@TFf%atT?n 9tw+Mf8v nq w uuq+fRfhlhr +@BibTqr©q{Vm w
uwaqr©+ft8a+ wi++qt WHa#qTFfMIT?qr VtqT+mfRV+I
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(TD vfl $@%rlqvTVf%Ff8qTvrm bmF (Mvnxaqqt)fhlfKfiwqwwq 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) 3tfhr@wqq#tuwqq qv6#s-r7Tq+faKqt qa+ftzvrq#tq{€3iIq+ wter qt @
wrc V+f+IT#!eTfRqqTJH,wftT%€raqTf\TqtTqq w TrvrqtfRv Hf&fhm (+ 2) 1998

Tra l09 graf+Infh w{Rtl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) NRr Rwm qrvq (aNte) fhBTTqft, 200r + fhm 9 % dmtafRfqffg WV few IT-8 + d
vfhit +, tfqv mtv + vft wtw 9fq7 fjghR i dtv vrT qi $ft©tqv-wIg vi gMtv mtv qt +at
vfhit b vr% afM Bijjqq fbIT vm qTfiRl ai+ vrq @mr R vr t@r qfBf Bi 3knfK mtr 35-i t

fRElfftQ=ft+ T'Tax+uvbwqfM-6vrvm#txft$ft8qtqTflw

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order - sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqw wlot bm%qd+gymqT%vr© min@r&qq8a WIt 200/- =nv TT©Tq#t

qTq;IIMIt fRTt6qqq@r©+@rn8Htrooo/- qt =M TTZTq#tqTvl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involVed
is more than Rupees One Lac.

tfhn q@,##hr©qrqqq© v+8nqtwftdhqnTf§qwr +vftwft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) MRr @vrqq grT–r qf8fM1, 1944 qt %Rr 35-dt/35-1b gMT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3Hf+®aqR%q+qTwg!©R#wrw©v©v,©©©+Trq+tOTrqv6, haT
@vrq+ era. # +qTq't ;High -wTf&Bar (fRItZ) gt qf%t Mr =ftfbqr, ©€qqTqn t 2-d Trvr,
qgqTdt vm, VTm, f+lQtqFr<, WqqqT©Tq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2=ldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above pma.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situ.
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(3) vfl IV q&w + q{ IF wtqft vr WITlet $VT 8-mInt% IN qtwr % fRIT gtv vr !TjvTq wi{ql
#rtfbnvrmnfjp RK vw bI-Tt ST $fFf% fBu Vfr wit qqt+f+VqqTffqftWftdh
Rnnf&qwrqtTq wftvvrMkvtvnqtv6wMfMvnr! I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact thqt the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is Blled to avoid scriptoria work if excising Rs. 1 laGS fee of Rs.100/- for each.

(4) @rTFVV TW qf#f+K r970 Tvr thitfbT a BrIWt -1 % dafT f+8fftT f+F HERR TH
grtqq vr qggltv q=rTf+'ifR fbbn VTf#qTft + gTtV + + vaq qt Tq sawn v 6.50 qt vr @rqr©q

erv%ft@Wn8nqTfPl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) H@tIttdf#7qWiqt qtfhkmqlin+fhMt4tqtr #t&?m©TqRafWiT vmr€qt dM
qj@, h€kr num qrgq T+ +VT@ nfl#nanrTf#wn (qnfW) fwFt, 1982 tfRfjK el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhn w, #-fh@qra erm T+tqrmwft#MRmTf#qwr (fn) v% vfl @fta+qniR
t qfqThr (Demand) v+ + (Penalty) HT 10% W VaT HRT gRqT# {I 6Tdtt%, Hf#qtiT if WiT

10 RIg VP el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

i-ctR WITT q+–F 3fR: MrV( + +mfa, QTTfqR €HiT qM qt gbr (Duty Demanded) I

(1) & (Section) IID qqv f+aff\atTfir;

(2) f@n Tm itT& hfta#tITfgW;
(3) hit?hfgZfhF{t%fhm6q3®bf iTfirl

q€yfwIT' aM wBa’ q qq+y{ wn#qgmfTWftV’qTf&V%&%fRV Xf gti @nfU
Tvr el

For an appeal to be fLled before the CESTAT, 10% of the Duty & Penalty
confu'med by the Appellate Cor£unissioner would have to be pre-deposited, provided
that the pre_deposit amount shaLI not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for fang appeal before CE;STAT. (Section 35 C
(2A) and 35 F of the Central Excise Act1 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(iii)

amount determhled under Section 11 D ;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) XV BiTter % vH ,Md y liU+ tuI %tm© qd qm gym q®vrw=fRqTfRv©atvhr fM WI

q@%rO%WTTW ;hqd%qVW;fRMT§RT WTb 10% WqT©qTHMt1
In view of above2 an appeal agaInst ths order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or dutY and penaltY are in dlspute'
or penalty? where penalty alone is in dispute.

1) .+-#N'H:"-'q'\
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F.No.GAPPL/COIVI/STP/2452/2023

ORDER iN APPEAL q

M/s. Merubhai Arjanbhai Gohil, A-37 Purshottamnagar Society, Opposite Vraj Vihar,

Bopal, Ahmedabad-380058 (hereinafter referred to as ' the appellant'l have filed the

present appeal against the Order-in-Original No. CGST-06/D-

VI/O&A/603/Merubhai/AM/2022-23 dated 17.02.2023, (in short ' impugned ord eD passed

by the Assistant Commissioner, Central GST, Division-VI, Ahmedabad North (hereinafter

referred to as ' the adjudicating authorityb . The appellant were engaged in providing
taxable services but were not registered with the Service Tax Department.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant

during the period have shown gross receipt of Rs.20,236/-, reflected under the heads

“Sales / Gross Receipts from Services (Value from ITR)" of the Income Tax Act, 1961, on

which no tax was paid. Letters were, therefore, issued to the appellant to explain the

reasons for non-payment of tax and to provide certified documentary evidences for the

F.Y. 2015-16. The appellant neither provided any documents nor submitted any reply

justifying the non-payment of service tax on such receipts. The service tax liability was,

therefore, quantified considering the income of Rs.20,236/-, as taxable income and the

service tax liability of Rs.2,823/- for F.Y. 2015-16 was accordingly worked out.

Table-A

F.Y.

2015-16

/alue as per\ Service tax rate
ITR

14.5%Rs.20,236/-

Service Tax liability

Rs.2,823/

2.1 A Show Cause Notice (SCN) dated 24.03.2021 was therefore, issued to the appellant

proposing recovery of service tax amount of Rs.2,823/- not paid on the value of income

received during the F.Y. 2015-16 along with interest under Section 73(1) and Section 75 of

the Finance Act, 1994, respectively. Imposition of penalties under Section 77(i) and Section

78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs.42,697/- was confirmed alongwith interest on the taxable services provided

during the F.Y. 2015-16. However, the Service tax demand on taxable income of
Rs.7,14,165/- was dropped. Penalty of Rs.10,000/- under Section 77(i) & Penalty of
Rs.42,697/- under Section 78 of the F.A., 1994 was also imposed.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on the grounds elaborated below:-

> The Service Tax Officer had made addition of Rs. 10,20,236/-on account of Service

Tax turnover in the impugned ordQr. The addition had been made because the
Service Turnover has exceed Rs. 10,00,000/- (i.e., Registration Limit for Service Tax

for the Year 2016-17). The Appellate has not taken Registration for Service Tax.

The appellant is entitled to for threshold limit QUe nF)tion of Rs. 10,00,000/- and

";”"“'':“““;'~"';'~;"";“*Z4H§,
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4. Personal hearing in the matter was granted to the appellant on 22.09.2023,

6.10.2023, 12.12.2023 and 03.01.2024. However, nobody appeared on behalf of the

appellant. I therefore proceed to decide the case based on available records.

5. 1 have carefully gone through the facts of the case, the impugned order passed by

the adjudicating authority and the submissions made in the appeal memorandum. The

issue to be decided in the present case is as to whether the service tax demand of

Rs.42,697/- confirmed alongwith interest and penalties in the impugned order passed by

the adjudicating authority, in the facts and circumstances of the case, is legal and pr'oper or

otherwise? The demand pertains to the period F.Y. 2015-16.

5.1 it is observed that SCN dated 24.03.2021 was issued to the appellant on the taxable

value of Rs.20,236/- involving tax demand of Rs.2,823/-. The adjudicating authority held

that in the Profit & Loss Account submitted by the appellant they have shown income of

Rs.10,20,236/- which is pertaining to transportation income. He further observed that the
appellant is engaged in GTA service and therefore is eligible for granting 70% abatement in

terms of Notification No.26/2012-ST dated 20.06.2012. Therefore, he upheld the tax

liability of Rs.42,697/- on the remaining 30% of the income (Rs.3,06,071/-).

5.2 From the facts, it is observed that the adjudicating authority has upheld the tax

liability of Rs.42,697/- which is beyond the demand proposed in the SCN. The demand

notice proposes demand of Rs.2823/- whereas the adjudicating authority has upheld the
demand of Rs.42,697/-. Since the appellant was not asked to show cause on the differential

demand of Rs. 39,874/-, 1 find that the adjudicating authority has travelled beyond the

scope of SCN. Any infirmity in the show cause notice cannot be bridged by the orders of

the adjudicating authority and such orders -being beyond the facts contained in the show
cause notice are not sustainable. Therefore, I find that the differential demand of Rs.

39,874/- which was not part of the SCN is set-aside.

5.3 As regards/ the demand of Rs2,823/- proposed in the SCN, it is observed that the
same was demanded on the taxable income of Rs.20,236/- shown in the ITR. The appellant

is a proprietor of M/s. Nagkrupa Pakers & Movers and have shown transportation income
of Rs.10/20,236/-. So, after considering the threshold limit exemption of Rs.IO,OO,000/-

granted by the adjudicating authority, the demand on the taxable income of Rs.20,236/-

shall be Rs.2934/-. Furtherr I find that the appellant has not produced any documentary

evidence to establish their claim under any notification. Therefore, the appellant vide e-

mail dated 17.01.2024 was requested to submit the ITR , P&l Account for the F.Y. 2014-15

but the same was not provided. L therefore, uphold the tax liability to Rs.2,823/-

considering the amount demanded in the SCN.

6. When the demand sustains there is no escape from interest, the same is therefore

recoverable with applicable rate of interest on the tax held sustainable in the para supra.

7_ 1 find that the imposition of penalty under Section 78 is also justifiable as it provides

penalty for suppressing the value of taxable services. Ho£bUupreme Court in case of
Union of India v/s Dharamendra Textile Processors re,PgRed.'I faT’-W (231) E.L.T. 3 (s.c.)]I

,,„,I,ded that the section provides for a rr:andatf$,„* -.§€§ gQ-qi@\,1.aves n. sc'pe of
discretion for imposing lesser penalty. I find that tH d abp#! Wet vgag rendering a taxable

i
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service but failed to assess their tax liability correctly with intent to evade the taxes. The

appellant though was rendering the taxable service, did not obtain service tax registration.

This act thereby led to suppression of facts and such non-payment of service tax

undoubtedly brings out the willful mis-statement and fraud with intent to evade payment
of service tax. If any of the circumstances referred to in Section 73(1) are established, the

person liable to pay tax would also be liable to pay a penalty equal to the tax so

determined above.

8. As regards, the imposition of penalty under Section 77 (1) is concerned the

adjudicating authority held that the appellant has contravened the provisions of Section 69

by not taking registration and filing the statutory demand. Hence, I find that the penalty

under Section 77(1) imposed for contravention of service tax laws is sustainable, However,

considering the reduction in tax liability, I reduce the penalty of Rs.10,000/- imposed under

Section 77(1) to Rs.1000/-.

9. In view of the above discussion & findings, I uphold the demand only to the extent

of Rs.2,823/- alongwith interest and penalties and set-aside the remaining demand as un-
sustainable.

wftqqafwaqi;Ftq{wftv©fMTu@nhv tT(t++f+w vnrel
10. The appeal filed by the appellant stands disposed off in above terms.

Rita ( ?(#m)

Date: U 1.2024
Attested qa ++ he

F 4p+ rn=pp I = : n1 Hr Or/
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Superintendent (Appeals)
CGST, Ahmedabad
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M/s. Merubhai Arjanbhai Gohil,
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Opposite Vraj Vihar, Bopal,
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To

Appellant

The Assistant Commissioner
CGST, Division-VI.
Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2. The Commissioner, CGST, Ahmedabad North.

3/Eh'e Superintendent (System), CGST, Ahmedabad (Appeals) for uploadj4
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